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On May 18, 2010, Governor Doyle signed into law 2009 Wisconsin Act 372 amending Wisconsin’s 1999 local
comprehensive planning law. The amendments extend the beginning of the consistency requirement for certain
communities and clarify several parts of the law. The changes were supported by many of the organizations
that came together in the late 1990s to create the 1999 comprehensive planning law including the Wisconsin
Realtors Association, 1000 Friends of Wisconsin, The Wisconsin Towns Association, the Wisconsin Builders
Association, and the Wisconsin League of Municipalities.

DELAY OF THE CONSISTENCY REQUIREMENT FOR CERTAIN COMMUNITIES

Prior law required that beginning on January 1, 2010, certain zoning, subdivision and official mapping ordinances
need to be consistent with a local comprehensive plan. Act 237 delays the start of this requirement for two
limited categories of local governments:

1.) Act 237 delays the January 1, 2010, consistency requirement until January 1, 2012, for those local
governments that have applied for but have not received a comprehensive planning grant from the Wisconsin
Department of Administration (DOA). These local governments must also adopt a resolution stating that they
will adopt a comprehensive plan by January 1, 2012.

For a number of years after the comprehensive planning law was passed, state funding for local comprehensive
planning was not sufficient to meet the demand for grants so a number of communities that applied for grants
did not receive funding. Some of these communities applied in later years and received grants. Some
communities that were denied comprehensive planning grants found other funding sources to support local
comprehensive planning. This delay provision only applies to the limited number of communities that applied
for a DOA comprehensive planning grant, were denied the grant, and have not yet adopted a comprehensive

plan.

2.) Act 237 gives the DOA the discretionary authority to grant local governments that have received a
comprehensive planning grant from the DOA a time extension to adopt a comprehensive plan. During the
period of the extension, the local government is exempt from the requirement that certain ordinances be
consistent with the local comprehensive plan.

It often takes several years to prepare a comprehensive plan. A number of local communities that have received
grants were not able to adopt a comprehensive plan by January 1, 2010. These local governments can apply to
the DOA for an extension of time within which to complete their comprehensive plan. The consistency
requirement will not apply until the expiration of the extension granted by DOA. For example, if a community



applies for an extension until February 23, 2011, the consistency requirement will not begin until after February
23, 2011.

TOWNS DO NOT NEED VILLAGE POWERS TO ADOPT A COMPREHENSIVE PLAN

Act 237 clarifies that towns do not need village powers to adopt a comprehensive plan. The original
comprehensive planning law stated that towns “that exercise village powers under s. 60.22(3)"* could adopt a
comprehensive plan. Act 237 deleted that language and gives town boards the express authority to prepare and
adopt a comprehensive plan without village powers.

A number of towns that do not have their own zoning, subdivision, and/or official mapping ordinances are
interested in adopting comprehensive plans but they do not have village powers.? This allows those town
boards to adopt comprehensive plans. However, the town may need village powers to carry out the actions
called forin the plan. For example, towns are required to have village powers before they can adopt a zoning
ordinance under section 60.62 of the Wisconsin Statutes.

THE COMPREHENSIVE PLAN IS NOT BY ITSELF A REGULATION

Act 372 attempts to clarify the legal status of the comprehensive plan. It states that a comprehensive plan is “a
guide to the physical, social, and economic development of a local governmental unit” and that “[t]he
enactment of a comprehensive plan by ordinance does not make the comprehensive plan by itself a regulation.”
This change is not intended to diminish the role of the comprehensive plan.

Act 372 attempts to clarify that the comprehensive plan is the official statement of local government policy
regarding the physical, social, and economic development of that community. However, the comprehensive
plan is not a self-implementing document. It is implemented through other decisions made by the community
following the guidance provided in the plan.

The requirement to adopt a comprehensive plan by ordinance has been a source of confusion. Some people
think that since the comprehensive plan is adopted by ordinance, a local government can directly regulate land
use based on the comprehensive plan alone - that they do not need to adopt a zoning ordinance.® Act 372
attempts to clarify that adopting a comprehensive plan is only one step in the process and local communities
still need to take additional steps, such as adopting other ordinances, to actually carry out the plan. Any
“regulatory” effect of the comprehensive plan comes indirectly through these other actions.

In some cases the decision to follow the policy guidance of a local comprehensive plan is exclusively that of the
local community. For example, a local government decides that the priority for local road improvement projects
will be based on a schedule outlined in their local comprehensive plan. State law does not dictate that local
communities do this, but a local community may decide to follow its comprehensive plan for determining
roadway improvements.

! Wis. Stat. § 66.1001(1)(a)2 (2007-2008).

2 Many towns without village powers that have approved the application of county zoning within the town want to adopt a
comprehensive plan to insure the town can fully participate in the county/town zoning partnership.

? Local governments generally have three procedures to take some type of action or make a decision — by ordinance,
resolution or motion. State law often specifies which procedure a local government must use. Many things that state law
requires to be done by ordinance are not necessarily “regulations” such as setting the salary of the village president or
establishing the process for canvassing absentee ballots in elections.
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In other cases, however, state law requires that local communities follow the guidance provided in their local
comprehensive plan. The requirement in section 66.1001(3) that the adoption and amendment of local zoning,
subdivision, and official mapping ordinances must be consistent with a local comprehensive plan is one such
requirement. The requirement that the plan for a proposed tax increment financing district be in “conformity”
with a local comprehensive plan, is another example.*

As a general policy guide, Act 372 also attempts to clarify that state law does not require that local communities
include every detail in their comprehensive plan that will also appear in their local ordinances. For example, the
comprehensive plan does not need to state that the community will follow a 15 foot side yard setback in the R-1
district.” Again, as a matter of local discretion, a community might want to include such details in their

comprehensive plan. Act 372 attempts to clarify that state law does not require that local comprehensive plans

include this detail.
CLARIFICATIONS TO THE CONSISTENCY REQUIRMENT

Act 372 attempts to clarify the consistency requirement by stating that “consistent with” means “furthers or
does not contradict the objectives, goals, and policies contained in the comprehensive plan.” This change
attempts to incorporate the Wisconsin Supreme Court’s definition of “consistent” from the Lake City Corp. v.
City of Mequon® case. While this case predates the 1999 comprehensive planning law, the case discusses the
interpretation of an older consistency requirement in the Wisconsin Statutes and provides helpful guidance for
the future. According to the Supreme Court in the Lake City case, “consistent” means “not contradictory.”

This definition gives some discretion to local governments for how they interpret their local comprehensive
plans. Local governments need to judge whether a proposed zoning ordinance contradicts the policies of the
comprehensive plan. This definition attempts to clarify that state law does not mandate through the
consistency requirement that all the detailed standards that are ultimately found in a local zoning ordinance also
first need to be detailed in the local comprehensive plan.

While this definition only references the “objectives, goals, and policies” identified in the comprehensive plan, it
is not intended to totally ignore other things included in the comprehensive plan like specific programs and the
future land use map. Programs in the comprehensive plan are supposed to be action steps that local
communities plan to undertake to implement the objectives, goals, and policies of the comprehensive plan. The
future land use map is supposed to be a graphic representation of the objectives, goals and policies of the
community. The future land use map and programs identified in the comprehensive plan can therefore be
helpful in determining whether a proposed ordinance is consistent with a comprehensive plan.

Act 372 also clarifies that only ordinances enacted or amended after January 1, 2010, need to be consistent with
a local comprehensive plan. Prior to the passage of Act 372, section 66.1001(3) of the Wisconsin Statutes stated
that “[bJeginning on January 1, 2010, if a local unit of government engages in any of the following actions, those
actions shall be consistent with that local governmental unit’s comprehensive plan.” While the original law
included a long list of “programs and actions” that needed to be consistent with a local comprehensive plan,
that list was amended by 2003 Wisconsin Act 233 to include only official maps, local subdivision regulations,
general zoning ordinances, and shoreland/wetland zoning. However, the statutes did not use the same
language for the various “actions” that needed to be consistent with the local comprehensive plan. For example

* See Wis. Stat. § 66.1105(4)(g) for cities and villages and § 60.85(3)(g) for towns.
® 207 Wis.2d 155, 558 N.W.2d 144 (1985).



the statutes referred to official maps “established or amended” under state law and referred to general zoning
ordinances “enacted or amended” under the various local zoning enabling laws. The statutes did not include
similar qualifying language for “local subdivision regulation” or “zoning of shorelands or wetlands”.

Act 372 removes the term “actions” and adds the “enacted or amended” language originally used for general
zoning ordinances to the references for official mapping, local subdivision ordinances, and shoreland/wetland
zoning ordinances. This change is intended to clarify that only the enactment or amendment of general zoning
ordinances, official mapping ordinances, subdivision ordinances, and shoreland/wetland zoning ordinances need
to be consistent with the local comprehensive plan.

In addition, Act 372 clarifies that only zoning, official mapping, and subdivision ordinances enacted or amended
after January 1, 2010, need to be consistent with the local government’s comprehensive plan. It is important to
remember that the Implementation Element of the comprehensive plan expressly requires that local
comprehensive plans include the stated sequence for “proposed changes to any applicable zoning ordinances,
official maps, or subdivision ordinances to implement the objectives, policies, plans and programs” identified in
the local comprehensive plan. Act 372 attempts to confirm that the day after a local government adopts a
comprehensive plan, state law does not require that local governments need to change their ordinances so they
are immediately consistent with the comprehensive plan. As ordinances are revised, updated, or otherwise
amended following the stated sequence articulated in the Implementation Element, communities need to
ensure those changes are consistent with their local comprehensive plan. Since planning is oriented to the
future, only future ordinance changes need to be evaluated for consistency with the comprehensive plan.

For example, if on June 25, 2010, the Town of Badger enacts Ordinance # 10-23, amending parcel X on the
zoning map from A-1 to R-2 (a "rezoning"), that ordinance must be consistent with the Town's comprehensive
plan. As another example, the goal of the City of Cheeseland over the next 20 years is to redevelop an
underused industrial area into a mixed use center with retail and residential uses. The current zoning ordinance
designates the area “Industrial.” The city does not immediately need to rezone the area for residential and
retail uses, creating problems with nonconforming uses and not knowing exactly where the residential area will
be located and where the retail area will be located. The city can wait several years for a development proposal
that helps to implement the city’s comprehensive plan and rezone the parcel at that time consistent with the
city’s comprehensive plan.

Finally, Act 372 repealed the language in section 236.13(1)(c) of the Wisconsin Statutes that stated that approval
of a subdivision plat shall be conditioned upon compliance with a city, village, town, or county comprehensive
plan. The intent behind the removal of this other consistency requirement was that it was redundant with the
requirement in section 66.1001(3) of the Wisconsin Statutes that subdivision regulations must be consistent
with the local comprehensive plan. The repeal of this section is not intended to diminish the role of the
comprehensive plan when reviewing proposed subdivisions and local subdivision ordinances should require that
proposed plats be consistent with the local comprehensive plan.

ONLY THE FINAL PLAN NEEDS TO BE SENT TO OTHER GOVERNMENTS

Act 372 attempts to clarify that communities are not required by state statute to send a copy of the plan
recommended for adoption by the plan commission to other local units of government, the DOA, a regional
planning commission and the local public library. After the governing body adopts the comprehensive plan, only
one copy of the final comprehensive plan needs to be sent to those entities listed in state statutes.



